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Case Law E-Alert

In an effort to bring you up-to-date information that affects your every day claims handling, the defense team
at Conroy Simberg is pleased to bring you electronic alerts regarding the latest legal decisions from the
Florida court system. This update will provide you with the latest rulings, verdicts, legal implications and
practice tips. In addition to this electronic update, the attorneys at Conroy Simberg are ready to answer any
questions you may have regarding the contents contained herein, as well as discuss the relationship to existing
claims. Please feel free to contact any of our attorneys, at any of our ten office locations throughout the State
of Florida. You can also visit our website at www.conroysimberg.com.

PEMBROKE LAKES MALL, LTD. AND MILLARD MALL SERVICES, LLC V. JUNE
MCGRUDER
Case No. 4D11-4005, Opinion Filed on February 26, 2014

Florida’s Fourth District Court of Appeal just released an opinion on February 26, 2014, in the case of Pem-
broke Lakes Mall, Ltd. and Millard Mall Services, LLC v. June McGruder, No. 4D11-4005 holding that Flor-
ida Statute § 768.0755 does not apply retrospectively to slip-and-fall accidents.

In this case, McGruder slipped and fell on a clear slippery substance on the floor while shopping at the mall
before the new statute was effective and the former statute, Florida Statute § 768.0710 was repealed. In
2010, she sued the mall and the management company for negligence in failing to warn her of the substance,
allowing the substance to remain on the floor, and failing to have a proper maintenance plan to prevent sub-

stances from remaining on the floor.

Before trial, the defendants filed a motion to determine that Florida Statute § 768.0755 applies retrospec-
tively. The court denied that motion, and held the earlier statute, Florida Statute § 768.0710, would apply to
the case. The case proceeded to trial in 2011, and the jury returned a verdict finding the defendants negli-

gent for the accident.

On appeal, the Fourth District Court of Appeal noted that the Third District previously held in Kenz v. Miami-
Dade County, 116 So.3d 461 (Fla. 3d DCA 2013) that Florida Statute § 768.0755 was a procedural
change and should be applied retrospectively. The Fourth District, however, disagreed with the Third District’s
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analysis, and held instead that the new statute was a substantive change which now requires a “knowledge
element” in slip-and-fall claims, thus adding a new element which was not required under Florida Statute §
768.0710. Specifically, the Fourth District compared the following language in the two statutes: “[a]ctual or
constructive notice of the transitory foreign object or substance is not a required element of proof to this
claim,” Florida Statute § 768.0710(2)(b) as compared to “the injured person must prove that the business es-
tablishment had actual or constructive knowledge of the dangerous condition,” Fla. Stat. § 768.0755(1).

In its opinion, the Fourth District certified its conflict with the Third District for resolution by the Supreme Court.

This decision is effective immediately, and unless and until the Fourth District reconsiders the case,
which it is unlikely to do, it applies to all pending cases

In cases in the Third and Fourth Districts, the trial court is obligated to follow the current law in ruling on cases
before it. Therefore, in the Third District, which includes Miami-Dade and Monroe counties, the trial court must
follow Kenz and in the Fourth District (including Broward and Palm Beach counties), trial courts must follow
McGruder. However, if a case is pending in the Fourth District trial courts, in order to preserve the argument
that the new statute should be retrospective in its application, the attorney must acknowledge to the trial court
that the current law as espoused in McGruder binds the trial court, but articulate that the attorney believes
the Kenz court was ultimately correct, and request that if the trial court makes a ruling on dismissal or on sum-
mary judgment based on the current law, it is without prejudice to the defense to request reconsideration in

the event that the Supreme Court ultimately resolves the conflict by approving Kenz and quashing McGruder.

In all other courts throughout the State, the trial court may follow either appellate decision until their own Dis-

trict Court addresses the issue or the Florida Supreme Court resolves the conflict.

Assuming that the losing party seeks Supreme Court review, which must be pursued by the parties in order to
obtain a resolution of the conflict, the issue may not be resolved for well over a year. We will keep you ap-
prised of the status of the case, and any others that issue in the meantime, in order to enable you and your

counsel to properly evaluate pending and future cases and ensure that they are properly handled

Written and Edited by:
Dale L. Friedman, Esq.
a1 o6 1406 OFFICE LOCATIONS

dfriedman@conroysimberg.com

David S. Rothenberg, Esq. Hollywood, Florida West Palm Beach, Florida  Orlando, Florida Ft. Myers, Florida
(954) 961-1400 (954) 961-1400 (561) 697-8088 (407) 649-9797 (239) 337-1101
drothenberg@conroysimberg.com
Miami, Florida Pensacola, Florida Tallahassee, Florida Tampa, Florida

Hinda Klein, Esq. (305) 373-2888 (850) 436-6605 (850) 383-9103 (813) 273-6464
(954) 961-1400
hklein@conroysimberg.com Jacksonville, Florida Naples, Florida

(904) 296-6004 (239) 449-4720

Diane H. Tutt, Esq.
(954) 961-1400
dtutt@conroysimberg.com

Questions or comments? E-mail us at csg@conroysimberg.com or call 954-961-1400.
To remove your name from our mailing list, e-mail csg@conroysimberg.com with Remove as the Subject.




